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The National Association ofBroadcasters ("NAB")l submits these supplemental

NAB argued that the First Amendment would bar the Commission from adopting

Limitations on Commercial Time on
Television Broadcast Stations

TO: The Commission

purpose of reporting a recent Supreme Court decision that relates to arguments raised in

regulations which limit the amount of commercial speech on television stations.

1994), the Supreme Court strongly restated the limitations on regulation of commercial

Comments of NAB at 5-10; Reply Comments ofNAB at 6-9. This week, in Ibanez v.

speech.2 The Court held that "only false, deceptive, or misleading commercial speech may

2

be banned." Slip op. at 6. Although some restrictions on truthful commercial speech may
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be upheld, the Court warned again that the government must demonstrate "that the

restriction directly and materially advances a substantial state interest in a manner no more

extensive than necessary to serve that interest." Id Further, the interest supporting

regulation must be specific and real; the Court specifically rejected the "potentially

misleading" standard advanced in support of the Florida regulation. Id at 9-10; see id. at

6-7. NAB has already shown that no interest advanced by the Commission or in any

comments filed in this proceeding would meet this standard.

The holding in Ibanez strongly supports the arguments made by NAB that the

Commission should not undertake new regulation ofthe commercial practices of

broadcast television stations.

Respectfully submitted,

NATIONAL ASSOCIATION
OF BROADCASTERS

1771 N Street, N.W.
Washington, D.C. 20036
(202) 429-5430

~e...~L. ~.
Henry L. Baumann :r.."

Counsel

June 16, 1994
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SOTE: Where it i. f.uible.••yl1alNllb....o.1 will be reltutd. U l'
beillf aol1lln CONlte:tlOn WIth w. _. u eM tilM the oplftlon l' Ill\ltG.
Th••yUallua COftItiNtIe no pal't of eM oplnion of the CCNft but hu bttnp"""'" by tAt R.porter of OeciIioaa for t.be ~.nCl of the re.d....
s.. United Stale. v. Derrou L/I"'~" Co.. 200 U. S. 321. 337.

SUPREME COURT OF THE UNITED STATES

Syllabua

IBANEZ v. FLORIDA DEPAltTMENT OF BUSINESS
AND PROFESSIONAL REGULATION, BOARD OF

ACCOUNTANCY

CERTIORARI TO THE DISTIlICT COURT or APPEAL OF
FLORIDA, FDtST DIST!UCT

No. 93-639. Arped April 19. 1994-Decided JUDe 13, 1994

Petitioner Ibun 11 a member or the rlerida Bar; .hl 11 a1Io a
C.rti8M Public Accountant (CPA> 1iceaIed by rMPODdIDt Florida
Board oC Accountancy (Board>. aDd 11 .1ICbariIed by the C.rtiAed
FiDaDcia1 PlaDDer Board oC StaDdaNI (CrPBI>. a printe orpni­
zatioD. to \1M the dHipatioD "Ce1'lttM riDaDcial Plumer" (CFP>.
She referrM to theM~ ill ...~ &Ad other
COIIIIDII"iceDee with the public CODOII'DUII _law practice. placiDI
CPA and CFP nat to hlr DUM ill .. ,.uow PIIIII liItiDI and OD
hlr buill...... aDd la. am- ........,.. NocwtihICaDdiDI the
appuut~ or the cc.a~T. it 11 uDdi8puted that
neither ... CPA Ike.. IMH' CP'P~ bu beeD
~.. taw ..... reprim ., _ .... ill "1..... decep-
tive. aDd ..'"e''.111''' ad........ The DIRrict Court oC Appeal or
Florida, PiNt DIRrict. aIlnDId.

Held: The "". liedIioD ce..... n..a 11 iDco..patibl. with
FiI'It ,A•••••• nItI'aiDtI OD oftUl..aoa. pp. 5-13.

(a> n.-' us ~ the CPA CrP d.; qua1i4ll u
"COTIIIMI'IW ....eb.. '1'bI ..., ... ncb oaly if it 11
C..... d".,d••. 01' miaIee..... See. e.... z. v. Offb of
~ Co...... of S.,..".. COWl of OIUo. 471 U. S. 826.
eae. It it 11 _ the State caD~ it, but only upoD a tbowiq
thai the l'CICrIIdoD d.IrIctly aDd ........., a .u.bItaDtial
ltate~ ill • IIIaDDIr DO IDOI'C tbu DICit• ..,. to
.... thai iDteNIt. See. e.•., CMINl HutltIora a.. ..~ v.
Public SmJice C.Mm'" of N. Y., 447 U. S. S87. 5e4. see. The
Statl'. bunteD 11 not .U,ht: It mutt demoDltl"ate that the harma

I
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II IBA."iEZ ti. FLORIDA BD. OF ACCOCNTA.~CY

Syllabu.

it recite. are real and that its re.trictiona will in fact alleviate
them to a material deiTH. See. e.,., Ed.enfWld v. Fane. 507 U. S.
_, _. Me..ured a,ainat the...tandards. the order reprimand­
ing Ibanez cannot .tand. Pp. 5-7.

(bl The Soard UHru that Ibanez' UN of the CPA dellignation
on her commercial communicationa is milleading in that it tells
the public .he is subject to the Florida Accountancy Act and to the
Board'. jurildiction "when she believe. and .eu U thou,h .he is
not." Thia poIition is inaubltantial. Ibanez no lOl1fer contests the
Board'.....rtion of jurildiction over her, and in any event, wh.t
she "believe." rePrdinl the reach of the Board's authority is not
sanctionable. See Baird v. State Bar of Arizona, 491 U. S. 1, 6.
Nor can the Board rest on the bare ....rtion that Ibanez is un·
willm, to comply with its retu!ation; it mUit bulld its cue on
speciAc evidence of noncompliance. It hu never even ch8l'led
Ibanez with an .ction out of compliance with the ,oveminl statu·
tory or rep1atory .tand.arclI. And u 1011f U Ihl hoi•• currently
active CPA lielue from the Board. it is cWncult to ... how con­
sumers could be milled by hlr truthful repreHntation to that
effect. pp. 7-8.

(c) The Boud'. jutiAcatioDl for diIciplinint Ibanez bued on
her UN of the CFP d tioll are Dot more penuui.,.. The
Board p no ma that Ibun' UN of the term "c.rti4ed"
"inh tly ef",M{.r by caUIiDI the publie to infer ltatl approv-
al aDd NellBidoll. s.. IWl v.~~ au DUd·
plinar-y CO"",,'1/. ofnL, _ U. S. 91 <aUOl"Uy'. UN of d••ipation
"CertUlM Cl'ril Trial Specialilt By the NatiollAl Board of Trial
AdVOC8C1" DtitMr MtuaIly DOl iDbtnMJ1 mj......'IlI). Nor did the
Board Mwrt to by uptCtI of the c*ipatioll hire .t iaue-the
nature of tile aucboriaiDa orpnj·acioIl ud tile ltatl of Uowledp
of the pubIk to whom Ibun' CODUIlUDictioal are dincttd-in
reachiDI itl &1.. eODchuioil that the CFP delipation is
"potellCilJlJ ,nl.· On tile ban record IUdt in thia c....
the 80aId DDt IbowD that the rtmictioDl burdell no more of
Ib...' coudtu....uy prot.tcted .peech than Deellla!'1. pp. 8-13.

821 So. 2a 431, Nftned aDd Nmanded.

GJNU1JIaG. J., 4al1ftNCl the opinion for a unanimOUI Court with
rHptCt to Part U-B. aDd the opinioD of the Court with N.pect to
Parta I, U-A, aM U-e, in which BLACKIWN, STIVDfa. SCALIA,
K.l:NNIDY, SOtl'l"D, ud THOMAS, JJ., joiMcl. O'CONNOR, J., ftled aD

Opinioll collCUl'l'iDl ill part and dJuentm, in part. in which RJ:HN­
QUIST, C. J., joined.



SOTICE: Thll 0lllnlon lllUbJICt to forma! rev\llon before publicauon In the
pr.llmlnuy pnnt of th. t:nlted Sta," Reporu. Reacltl't are requtlUd to
notIfy th. RepoNr of OtclllOnt, Supreme Court ofth. t:mted Sta,", Wuh·
tnlton. DC 20543, of any typocrap'lIcal or oth.r formahl'l'Ori. In ord.r that
correctlonl may be made before the prellnunary pnnt roel to prel•.

SUPREME COURT OF THE UNITED STATES

No. 93-639

SILVIA S. IBANEZ, PETITIONER v. FLORIDA
DEPARTMENT OF BUSINESS AND

PROFESSIONAL REGULATION,
BOARD OF ACCOUNTANCY

ON WRIT OF CERTIORARI TO THE DISTRICT COURT OF
APPEAL OF FLORIDA, FIRST DISTRICT

(June 13. 19941

JUSTICE GINSBURG delivered the opinion of the Court.
Petitioner Silvia Safille Ibanez, a member of the

Florida Bar since 1983, praetic.. law in Winter Haven,
Florida. She is also a Certifteel Public Accountant
(CPA), licenMd by Respondent Florida Board of Accoun­
tancy (Board)l to "practice public accountin,." In
addition, she i. authorized by the Certified Financial
Planner BOU'd of StandardJ, a private oraanization, to
use the traclemarked duirnation "Certified Financial
Planner" (CFP). .

!ban.. rete" eel to th... credential. in her advertising
and other COIDIDunication with the public. She placed
CPA aDd CFP nat to her name in her yellow pages
listiq (uaW "Attorney.-) anel on her bUlinel. carel.
She allO UMd thOle delilllatioDI at the left side of her
"Law OftlCII- stationery. Notwithltandina the appar-

1The ...... otAecouCaDcy, Cl'MtM by the Floricla lAIiIlatun, Fla.
Stat. Aaa. 1473.808 (Supp. 1914), wautboriled to "aclopt all ruI.
n........, to DiIlMr" the Public AccowltaDey Act (chapter 473 of
the FloriU ). Fla. Stiat. Aaa. 1473.304 (Supp. 1914). The
Board w~ for lic:eum. CPAI, ... Fla. Stat. Au. 1473.308
(1981), aDll....., liceDMew.~ to the IO"I'IUUICe of the Act aDd
the ruI.. adopted by the Board. Fla. Stat. Ann. §473.304 (Supp. 1994).

I
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ently truthful nature of her communication-it is
undisputed that neither her CPA license nor her CFP
certification has been revoked-the Board reprimanded
her for en,aging in "false, deceptive, and misleading"
advertising. Final Order of the Board of Accountancy
(May 12, 1992) (hereinafter Final Order), App. 178, 194.

The record reveals that the Board hu not shouldered
the burden it must carry in matters of this order. It
has not demonstrated with sufficient specificity that any
member of the public could have been misled by Ibanez'
constitutionally protected speech or that any harm could
have resulted from allowin, that speech to reach the
public's eyes. We therefore hold that the Board's
decision censuring Ibanez is incompatible with First
Amendment restraints on official action.

I
Under Florida's Public Accountancy Act, only licensed

CPAa may "[a]tteet u an apert in accountancy to th~

reliability or fairne.. of preMlltation of financial infor­
mation," Fla. Stat. Ann. §.73.322(l)(c) (1991)/' or use
the title "CPA" or other title "tenclinl to indicate that
such penon holds an active license" under Florida law.
§473.322(I)(b). Furthermore, only liceDMd CPAs may
"[p]racace public accountiq." §,,73.322(IXa). "Practic­
ina public 8CCOuntilll" il d.fiDecI u an "oft'e[r] to per­
form . . . one or more typea of Nl'Vicea involving the use
of accountiq Ikilll, or . . . man....m.nt advilOry or
colllUltiDi ....-ieee," Fla. Stat. Ann. §.73.302(5) (Supp.
1914), made by one who eith.r u, §.73.302USXa), or
"Iaoltll.] himHlf ... out fJ8," §.73.302USXb) (emphasis
added), a certified public accountant. 3

2Tbia -a~ ftmcttoD 11 mon ...........yy reterNd to u -auditinl.­
3 Florida'. PUUc AccoWltUC1 Act ia IuIowD u a -ntle Act­

beeaUN, with the aceptioll of the -a~ f\mction. actiYitie. per­
formec:l by CPAI Call lawfully be performed by DOIl-CPAI. See Briee

r
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The Board learned of Ibanez' use of the designations
CPA and CFP when a copy of Ibanez' yellow pages
listing was mailed, anonymously, to the Board's offices;
it thereupon commenced an inve.tiration and, subse­
quently, i••ued a complaint apin.t her. The Board
charged Ibanez with (1) "practiciDi public accounting" in
an unlicensed finn, in violation of §473.3101 of the
Public Accountancy Act;· (2) usiq a "specialty designa­
tion"-CFP-that had not been approved by the Board,
in violation of Board Rule 24.001( 1)(1), Fla. Admin. Code
§61Hl-24.oo1(l)(I) (1994);5 and (3) appendinl the CPA
designation after her name, thereby "impl[yin,l that she
abides by the provisions of [the Public Accountancy
Act]," in violation of Rule 24.001(1)'. ban on "fraudulent,
fal.e, deceptive, or mi.leadinl'" adverti.inl. Amended
Admini.trative Complaint (filed June 30, 1991), 1 Record
32-35.

for Re.poacteDt 11-12. 'Ibe Act c:oDtI.'- -.wtioul rutrietionl on
the conclw:t at lieIarIed CPAI. For _ ,It, a partul'lbip or corpo­
ration CUIIIIt "pncttce public~ UDletI all parmen or
shaNhol'" .. CPAI, F1a. Stat. 1413.301 (S...,. 19lN), nor may
liceDMel ........ in the pnctice at p8Iic aaouDtiDI'" payor accept
referral -. rta. Stat. Arm. '413.32015, or &CCIpt contiqency r...,
§·&7S.S1t.

'Florida St& Arm. 147S.S101 (Supp. lIN) rwquireI that 'e]ach
p~ or ..,..tion or u.&e.I UlIIIWi)' COIDPUY lllkiq to
eapew in tM piIMtiDt of puItlic .........- ..,.y for a UctnH from
the .... aM 1473.301 NqUNI tbat e••uch partMl'Ibip or
corporadoD .... a C1II"NDt lice...

'1lule 24.001(1) ...., in pertiMDt J*'t, tbat 'n]o UcenHI Ihall
din,=iM. . . . lAY . . . ad'lW'tilllll wldcl1 ia in any way fraudu­
lent, ra1Ie, '1I"dft, or milleN".., II it . . . (,> (Ilta- or impli..
tbat .tM 1..... hal Neeived f..-al NCIOIDiCiOIl u a lpecialiat in
any upect of car pnctict of public ...-ntancy unl...... (the]
l'eCOI"izia• ...., ia approved by car Fla. Admin. Code
§61H1-24.001(1) (19lN). The CFP of StaDdarda, the "reco,-
nizinI .,..yo in reprd to Ibutl' CFP clttipation, bu not been
approved by the Board.

f
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At the ensuing disciplinary hearing, Ibanez argued
that she was practicing law, not "public accounting," and
was therefore not subject to the Board's regulatory
jurisdiction. Response to Amended Administrative
Complaint (filed Aug. 26, 1991), lfi2~, 1 Record 108.6

Her use of the CPA and CFP designations, she argued
further, constituted "nonmisleading, truthful, commercial
speech" for which she could not be sanctioned. CJI24,
ibid. Prior to the clole of proceedings before the
Hearing Officer, the Board dropped the charge that
Ibanez was practicing public accounting in an unlicensed
firm. Order on Reconsideration (filed Aug. 22, 1991),
lfi2, 1 Record 103-104. The Hearing Ofticer subHquently
found in Ibanez' favor on all count8, and recommended
to the Board that, for want of the requisite proof, all
charps ap.inlt Ibanez be di.milled. Recommended
Order (filed Jan. 15, 1992), App. 147.

The Board rejected the aearine Offtcer's recommenda­
tion, and declared Ibanez ,wIt)' of "falM, deceptive, and
milleadiq" advertilina. Final Order, id., at 194. The
Board reuoned, first, that Ib,u. wu "practicing public
accountiDc" by virtue of her u. of the CPA dHilllation
and wu thUi subject to the Board'. di8ciplinary jurisdic­
tion. Id., at 183. Becaue IbaD. had iuisted that her
law practice wu out8ide the Boarcl's reculatory jurisdic­
tion, she had, in the Board'i juclpnent, rendered her use
of the CPA dHipation mialeacliq:

"[Ib...] aclverti... the fact that she is a CPA,
while perIorminc the same laccountiq' activities Ihe
perfOl'llHNl when she worked for liceued CPA firms,
but Ibe does not concede that she is enppc:l in the
practice of public accounting 10 U to bring herself

•IbaDa peiated eMIt that Ibt doeI not perform the ••~ fuDc­
tiOD in her law practice, and that DO ..!'rice lb. perfOrIDI nquiru
a CPA lice... See 'Up1'G, at 3, n. 3.
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within the jurisdiction of the Board of Accountancy
for any negligence or errors [of which] she may be
guilty when delivering her services to her clients.

"[Ibanez] is unwilling to acqui88ce in the require­
ments of [the Public Accountancy Act) and [the
Board's rules] by complying with thoH requirements.
She does not license her firm u a CPA firm; forego
certain forms of remuneration denied to individuals
who are practicing public accountancy; or limit the
ownerlmp of her firm to other CPAa.... [She] has.
in effect. told the public that she is subject to the
provi.ioM of [the Public Accountancy Act]. and the
jurildiction of the Board of Accountancy when she
believee and acts as though she is not." [d.• at
184-18S.

Next, the Board addreeHd Ibanez' UN of the CFP
deeignation. On that matter. the Board stated that any
deeignation uam, the term "certified" to refer to a
certifyilll orpnization other than the Board itall (or an
ol'luization approved by the Board) "inherently mil­
lead[s] the public into bellevilll that state approval and
recopitioD aiItI." [d.• at 193-UM. Ibanez appealed to
the District Court of Appeal, Firet District. which
af'ftrmec:l the Board's fiDal ani.. per curiam without
opinion. Id.. at 196. As a lWUlt, Ibanez had no right
of review in the Florida Supreme Court. We granted
certiorari, 510 U. S. _ (191M). and now revene.

II

A
The Board COfteetly acknow~ that Ibanez' use of

the CPA aDd CFP dMipatioDl wu "commercialapeech."
Final Order, App. 186. BecaUM "dilCloeure of truthful.
relevant iDformation i. more likaly to make a positive
contribution to decilionmakiq than i. concealment of
such information," PHI v. Attorney R'6istration and
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Disciplinary Comm'n of Ill., 496 U. S. 91, 108 (1990),
only false, deceptive, or misleading commercial speech
may be banned. Zauderer v. Office of Disciplinary
Counsel of Supreme Court of Oh.io, 471 U. S. 626, 638
(9185), citing Friedman v. R.rs, 440 U. S. 1 (1979);
see also In re R. M. J., 456 U. S. 191, 203 (1982)
("Truthful advertising related to lawful activities is
entitled to the protections of the Fint Amendment. . . .
Mi.leading advertising may b. prohibited entirely.").

Commercial speech that is not falM, deceptive, or
misleading can be restricted, but only if the State shows
that the re.triction directly and materially advances a
subatantialstate interest in a mann.r no more extensive
than necetaary to serve that intel'elt.7 C,ntral Hudson
Gas & Electric Corp. v. Public Service Comm'n of N. 1':,
447 U. S. 557, 566 (1980); Me allO id., at 560' (ntI\lla­
tion will not be su.tained if it MprovideJ only ineffective

. or remote support for the gov.rnment's purpo.e");
Eden~ld v. Falll, 507 U. S. _, _ (1993) (slip op., at
5-6) (repJ.ation mu.t advance .ubltutial state interest
in a Mdirect aDd material way" aDd be in Mreuonable
proportion to the intel'8ltl MIWd"); In re R. M. J.,
supra, at 203 (State can replate cmamercial speech if
it show. that it hu "a lubitaDtial inter••t" and that the
interference with speech i. Min proportion to the interest
served").

The State'. burden it not .lilht; the Mtree ftow of
comm.rcial illf'ormation i. valuable .noqh to justify
impaling on would-be rep.laton the coati of diltin­
pilhing the truthful from the falM, the helpful from
the milleading, aDd the hannIel. from the harmful."

1"1t fa well ......tehecI that '[t)be pal'CJ ••hh.. to uphold a re­
striction on _,Nial .peech c:arrta tM burden or i\llttt1iDl it.'·
ErUr&lWlG v. 'OU, 50'7 U. S. --' _ (1118> (elip 0,., at 9>, quotiq
Soller v. You,... lJru6 Prod~ Corp., 483 U. S. eo, 71, n. 20
(1983).
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Zauderer, supra, at 646. "[M]ere speculation or conjec­
ture" will not suffice; rather the State "must demon­
strate that the harms it recites are real and that its
restriction will in fact alleviate them to a material
degree." Edenfield, supra, at _ (slip op., at 9); see
also Zauderer, supra, at 648--&49 (State's "unsupported
aSMrtions" insufficient to justify prohibition on attorney
advertisil1l; "broad prophylactic rules may not be so
lightly justified if the protection, afforded commercial
speech are to retain their force"). Meuured against
these standards, the order reprimanding Ibanez cannot
stand.

B
We tum tint to Ibanez' UM of the CPA de,i(p1ation in

her commercial commUDicatiODI. On that matter, the
Board', poItition is entirely inaubltaDtial. 1b reiterate,
Ibanez holda a currently active CPA license which the
Board hal never 101lIht to nrvoke. The Board alerts
that her truthfuJ communicatiOD i, nonethel... mislead­
in, beeaUN it "[teUs] the public that .he is subject to
the pnmaiODl of [the AccoUDtaDCJ Act], and the jurildic­
tion of the Board of AccoWltaDcy when .he believe. and
actl a thcNIh Ihe i. not." Fiul Order, App. 185; see
allO Brief for RMpondent 20 (·[T]he \lie of the CPA
duipatiOD . . . where the liceuee il unwillin, to
comply with the proviIioDi of the [Itatute] under which
the liceue wu P'Uted, iI inherently mi.leadin( and
may be prohibited.").
Ib-. DO 10Daer COIl~ the Board'. ....rtion of

jurilctictiOD, ... Brief for Petitioner 28 (Ibanez "is, in
fact, a U_ .ubject to the rules of the Board"); and
in any ...t, what Ihe ~li...." reprding the reach of
the Board'. authority il not sanctionable. See Baird v.
St_ Btu' of Al"izOIl4, 401 U. S. I, 6 (1971) (First
Amendment "prohibita a State from excludin, a person
from a prof_ion or punilhiDi him solely because . . .
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he holds certain beliefs"). Nor can the Board rest on a
bare assertion that Ibanez is "unwilling to comply" with
its regulation. To survive constitutional review, the
Board must build its case on specific evidence of non­
compliance. Ibanez has neither been charged with, nor
found guilty of, any professional activity or practice out
of compliance with the governing statutory or regulatory
standards.a And as long as Ibanez holds an active CPA
license from the Board we cannot imqine how consum­
ers can be misled by her truthful representation to that
effect.

C

The Board'. jUitification. for dilCiplining Ibanez for
using the CFP duipation are ac:arcely more penuuive.
The Board concluded that the worda uled in the desig­
nation-particularly, the word "certified"-80 cIolely
resemble "the tel'1Dl protected by It&te liceD8ur8 itaelf,
that their u.., when not approved by the Board, inher­
ently mi.l_d(.] the public into believilll that state
approval and recopition aiatl." Final Order, App.
193-194. ThiI conclulion il diftlcult to maintain in light
of PHI. We held in IWI that an attorney'. u.. of the
de.ipation "Certifted Civil Trial Specialist By the
National 8oU"d of Trial Advocacy" wu neither actually
nor inhe....tly mi.leac:liq. See PHI, 496 U. S., at 106
(rejectiq CODteJltion that UM of NBTA certification on
attorney'. ~ead was "actually mi.leaclinr"); id., at
110 ("State may not . . . completely ban .tatementl that
an not ac:t:aally or inherently mi.l_mlll, such ..
certiftcatiOD as a .pecialilt by bona fide organizations
such as NBTA-); id., at 111 (Manhall, J., joined by
Brennan, J., concurring in judgment) (agreeing that

•Notably, till loud itM1l withdrew the only charp .,aiDlt
Ibanez of thII 1Wul, viz., the a1leption that sh. practiced public
accountiq in an UD1iceDHd 8rm. See ."'pre, at 4.
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attorney's letterhead was "neither actually nor inherently
misleading"). The Board offers nothing to support a
different conclusion with respect to the CFP designa­
tion.9 Given "the complete absence of any evidence of
deception," id., at 106, the Board's "concern about the
possibility of deception in hypothetical caHS is not suffi­
cient to rebut the constitutional p....umption favoring
disclosure over concealment." [d., at 111.10

The Board alternatively contend. that Ibanez' use of
the CFP designation is "potentially mi.leading," entitling
the Board to "enact measures short of a total ban to

'The diuent writn that "(t}he avef'lle coDlWHr hal DO way to
verify the accuracy or value of (Ibua'] \III of the crr clnilDation·
beeaUN her aml"tiliDl. "unlike the~nt in P.Z• ... did
not identify the orpaization that had coaf.rNd the certiAcation.·
P".t, at _. We do not qna that the cODIUIUr of t1DaDcia1 plan­
nin, .me. iI thUi diunud.

To verify n.... CertiAed rfundal P1uDtr CNCleIltial. a con­
sumer couW .. the CartUled FiMDcial PIaMr Boerd of StaDdardl.
The Bo.n. tIIaC repriBaanMd. Ibana ............... that .w:h a call
would be til "a.ntly more cWIlcu1t to IIIUIa tbaD OM to the certify-
inI orpw in 1Wl. the NadoMl -. of TrIal MYocacy. We
note in tAlI that the .....,.. 1........ in IWllUppl1ed no
add,.. or t".,~_ Dumber for tbe ..c:IfI1iaI..-cJ. MOlt in­
.t1'Wltive oa ddI 1IIACllIr, '" tb,iDJr., iI tal~t of the Rulli
of Profe--.a C«Mhaet ot tbI Fl , CO wbieh ateo..,. Ibann
ia IUbject, dIM ... pt"09IM ·WIUIID IItUDr forth tbI
factual ..... til 0-] aperInee, aDd train-
iDI" CO ..,.. 10 i.DqWNe. See norida Bar. Rulli of Prof..
sioMl c--. 4-7.3(a)(2).

MlThl oaly tbne witMllel at the procaediDl ap.inIt
IbaDII, allot w1'lola .... _PlOJMI or f..... employeaa of the
DeputmIDt ot Pr••••• RecuJatioD. N.iiber tbI witDIIII., nor
the ..... ill ill IUIIIDilIIioDI CO tbia COUft, o6Nd eYide.. that any
lDIIAbIr ot tbe pUlic hal beaD mWId by the \III of the CFP dllia­
nation. S. Petl, ... U. S.• at 100-101 <DOtiDI that theN wu "no
contention that aD1 potential c1Jat or paneD WM aetuaJJy milled or
deceived,· nor "any factual ftnd1DI of actual deception or minDde,.
standiDl'").
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prevent deception or confusion." Brief for Respondent
33, citing Peel, supra, at 116 (Marshall, J., joined by
Brennan, J., concuning in judement). If the "protections
afforded commercial speech are to retain their force,"
Zauderer, 471 U. S., at 6"8-649, we cannot allow rote
invocation of the words "potentially misleading" to
supplant the Board's burden to "demonatrate that the
harms it recites are real and that its restriction will in
fact alleviate them to a material degree." Edenfield, 507
U. S., at _ (slip op., at 9).

The Board points to Rule 24.001(1)(j), Fla. Admin.
Code §61Hl-24.001(l)(j) (1994), which prohibita use of
any "speciali.t" designation unl... accompanied by a dis­
claimer, made "in the immediate proximity of the
statement that implies formal recopition as a special­
ist"; the disc:laimer must "stat(e] that the recornizing
agency is not aftUiated with or suctioned by the state
or federal fOVernment," and it mu.t set out the recogniz­
ing apncy's "requirements for recopition, includin" but
not limited to, educational, .,.rience{,] and testing."
See Brier for ItHpondent 33-35. Given the state of this
record-the failure of the Board to point to any harm
that i. poteDtially real, not purely hypothetical-we are
sati.fied that the Board'. action is unju.tified. We
exprea no opinion whether, in other .ituatioDl or on a
different record, the Board', iuiatenee on a disclaimer
mipt ...... U aD appropriately tailored check acainat
deceptioD or coafuion, ra~ thaD one impoliq "unduly
burde..... diaclMure requirements [that] offend the
Fir,t AIDeD_eDt." ZtJuderwr, _upN, at 651. This much
is plain, howewr: The detail nICIuired in the disc:laimer
currently delcribecl by the Board effectively rule.. out
notation of the "speciali.t" delilnation on a bu.iness
card or letterhead, or in a yellow P.... listing.u

!lUnder the Board'. Nplationa, moreover, it appeara that even a
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The concurring Justices in Peel, on whom the Board
relies, did indeed find the "[NBTA] Certified Civil Trial
Speciali.t" statement on a lawyer's letterhead "potenti­
ally mi.leading," but they stated no categorical rule
applicable to all specialty de_ipation.. Thus, they
recognized that "[t]he potential for misunderstanding
might be lell if the NBTA were a commonly recognized
organization and the public had a pneral understanding
of it. requirements." Peel, supra, at 115. In this
regard, we .tre.s again the failure of the Board to back
up ita all.,.el concern that the de.ignation CFP would
mi.lead rather than inform.

The Board never adverted to the prolpect that the
public potentially in need of a civil trial specialist, see
Peel, supra, is wider, and perhapa leu IOphilticated,
than the public with financial rwourcea warranting the
servicel of a planner. Noteworthy in this connection,
"Certified FiDaDcial Planner" and "CFP' are well-eltab­
lished, protected federal trademarlu that have been
described .. "the mOlt recopizecl desilnation{l] in the
planniDi Aeld." Financial Planaen: Report of Staff of
United Sta_ Securities and EBhanp Commiuion to
the Hou. Committee on Enel'iY and Commerce's
Subcommittee on TelecommunicatioDi and FiDaDce 53
(1988), ~ted in Financial Plannen and Inveetment
AdvilOrI, R...m, before the Subcommittee on coDiumer
Main of tIM SeDate Committee on Banking, Houling
and Urban Aft'ain, 100th Cong., 2d S...., 78 (1988).

dllcJe.... of t:IaI kiIId deIcribed would not have ..ved IbaeI t'rom
...-n. .. 24.001(1) 4at1y buI ,.Jtat(inlJ a form of NCCIIDition
b1 UlJ •..,. thaD. the Board that utel the ter(m] 'cmi4ed."
Separate (rom that abIolute prohibition, the NIUlatiou
furtber '.-12" ,.]tac(lDIJ or ilDpllYinIl that the lice... bu re­
ceived fOftM1 -fIIIddcMl u a .,.aaliat in any upect of the practice
of pubUc ac II Ul'tilll, w:aleu the ltatement contaiDl- a copioully
detailed dilclai!M!'. Rule 24.0010).
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Approximately 27,000 persons have qualified for the
designation nationwide. Brief for Certified Financial
Planner Board of Standards, Inc., et a1. as Amici Curiae
3. Over ~O accredited universities and colleges have
established courses of study in financial planning
approved by the Certified Financial Planner Board of
Standards, and standards for licensure include satis­
faction of certain core educational requirements, a
passing score on a certification examination "similar in
concept to the Bar or CPA euminations," completion of
a plannin.-related work experience requirement, agree­
ment to abide by the CFP Code of Ethics and Profes­
sional Reaponsibility, and an annual continuing educa­
tion requirement. [d., at 10-15.

Ibanez, it bean emphasis, is elllapd in the practice
of law and 10 repruentl her omc.. to the public.
Indeed, she performs work reeerved for lawyers but
nothiq that only CPA. may do. See .upra, at 3, n. 3.
It is therefore sipiftcant that her u.. of the desilDation
CFP is collJidend in all~ appropriate by the
Florida Bar. See Brief for The Florida Bar as Amicus
Curia. 9-10 (notina that Florida Bar, Rules of Profes­
sional CODCluct, and particularly R.ule 4-7.3, "specifically
allo[w] IbaDez to dilc10ae her CPA and CFP credentials
[and] contemplate that Ib.. must provide this infor­
mation to~v. clientl (if relevant)").

Beyond. qu.eltion, this cue doea not fall within the
caveat noted iD Pol coveriq certificatioDl iuued by
o!'Janilatteu that ~acl made no inquiry into petitioner's
fita..," or bad. ~..uecl certiftcate. indiscriminately for
a price"; statementl made in such certiftcatioDl, "even if
true, could be mill_diD•." IWI, 496 U. S., at 102. We
ha"e Defti' Iuatained restrictions OD constitutionally
protectecl .,..ech bued on a record 10 bare as the one
on which the Board relies here. See EdenfWld, supra,
at _ (slip op., at 9) (strikiDa down Florida ban on CPA
solicitation where Board "pre"nt. no studies that



93-639-0PI:-J'ION

IBAJ.'1EZ u. FLORIDA BD. OF ACCOUNTAJ.'1CY 13

suggest personal solicitation, .. creates the dangers, ..
the Board claims to fear" nor even "anecdotal evi­
dence , . . that validates the Board's suppositions");
Zauderer, supra, at 648-649 (striking down restrictions
on attorney advertising where "State's arguments
amount to little more than unsupported assertions"
without "evidence or authority of any kind"). To approve
the Board's reprimand of Ibanez would be to risk
toleration of commercial speech restraints "in the service
of . . . objectives that could not themselves justify a
burden on commercial expression." Edenfield, supra, at
_ (slip op., at 9),

Accordingly, the judlDlent of the Florida District Court
of Appeal is reversed, and the case is remanded for
proceedings not inconsistent with this opinion.

It is 80 ordered.
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JUSTICE O'CONNOR, with whom THE CHIEF JUSTICE
joins, concurrinl in part and diaHntiq in part.

Once .ain, we are confronted with a Firlt Amend­
ment challel1le to a state rettriction on prof..eional
advertiein,. Petitioner, who hal been lieeneed u an
attorney and u a certified public accountant (CPA) by
the State of Florida, and who tho hu been reeopized
as a "Certified Financial PlanDer" (CFP) by a private
ol'lanization, identified h....if' in telephone lietiql
under the -attorneY''' heaclil1l u "IBANEZ SILVIA S
CPA cn" App. 4. ReQone-t, the Florida Board of
Accouniaac1, deilrmined that petitioner'e u.. of both the
CPA and the CFP d.ipatiou wu inherently mielead­
illl, aDd lMCtioaed her for fal. advertiail1l. FlL Stat.
473.323(1)(f) (1111> (accountaDu subject to dilciplinary
action if they "[a]dvertil[e] pode or lerviee. in a
manner which ie fraudulent, fal_, deceptive, or millead­
illl in form or content").

I
BecaU18 petitioner'l UN of the CFP duipation ie both

inherently aDd potentially mieJ-clin" I would uphold
the Board's lanction of petitioner. I therefore reepact-
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fully dissent from Parts II-A and II-C of the opinion of
the Court.

A
States may prohibit inherently misleading speech

entirely. In re R. M. J., 455 U. S. 191, 203 (1982). In
Peel v. Attorney Re6i,tration and Disciplinary Comm'n of
Ill., 496 U. S. 91 (1990), we conlidered an attorney
advertisement that proclaimed the lawyer to be a
"'Certified Civil Trial Specialist By the National Board
of Trial Advocacy.'" See id., at 96. A majority of the
Court concluded that thil statement wu not inherently
misleadine, although the dilCUuion of this issue wu
joined by only four Justic... See id., at 100-106
(plurality opinion); id., at 111 (Marshall, J., concurring
in judgment). The plurality reMOlled that the certifica­
tion wu a ltatement of veriftab1e fact; that the certifica­
tion had been conferred by a reputable ol'lanization that
had applied obj,ectively clear .taDciarda to determining
the attorneys qualificatioDl; and that con.umers would
not coDfule the attorneyl claim of certification as a
speciali.t with formal ltate recopition.

Althoqh the Certified FiDucial Planner Board of
Standarda, IDe., appears to be a reputable orJanization
that appo. objectively clear ttaGarcla before conferring
the CFP d.tpation on accouDtaDta, the other factors
relied on by the PMl plurality are not pruent in this
cue. FirIt, it wu importaDt in PHI that M[t]he facta
stated OD [the attorney.] letterhead are true and
veri/iGbk." Ill., at 100 (empha•• added); ... also id., at
101 (IIA lawyer'. certiAcation by [the recopiziD. orJani­
zatioD] it a veri!able fact, u are the predicate require­
meta for that certificatioll"). Of course, petitioner's
recopitiOD u a CFP can be verified-but only if the
coDlumer blow, where to call or write. Unlike the
advertiMmeat iD PHI, petitioner's advertisements did
not identify the orpnization that had conferred the



93-639-CONCURiDISSENT

IBA.~EZ ll. FLORIDA BD. OF ACCOCNTAl';CY 3

certification. The average consumer has no way to
verify the accuracy or value of petitioner's use of the
eFP de.illlation.

Related to this point is the fact that, in the absence
of an identified conferring organization, the consumer is
likely to conclude that the eFP deeilJ1ation is conferred
by the State. The Peel plurality strelled that "it seems
unlikely that [the attorney's] statement about his
certification as a 'specialist' by an identified n.ational
organ.ization necessarily would be confused with formal
state recocnition. It 496 U. S., at 104-105 (emphasis
added). Because here there is no such identification, the
convel'H i. true. It is common knowledp that "many
Statu pNlCribe requirementl for, and 'certify' public
accountaDti as, 'Certified Public AccountaDts.' It [d., at
113 (Manhall, J., concurrilll in judl1l1ent). Petitioner
has of coune been licensed as a CPA by the State of
Florida. But her UN of the CFP d..irnation in close
connec:tio1l with the identification of hernlf as a CPA
("IBANEZ SILVIA S CPA CFP') would lead a reuonable
COnium.. to conclude that the two "certifications" were
conferred by the same entity-the State of Florida.

The Board of AccountaDcy hu Ncopized this likeli­
hood of couumer confusion: "[The term 'certified'] in
coDjUDctiOll with the term 'CP,At and the practice of
public aaeoultiDl, [is] 10 cION to the terms protected by
state licelUlW'e itlelf, that [itl] UN, when not approved
by the B.rd, inherently mislead(.] the public into
believiDI tbat .tate approval anel recopition exilts."
App. 191-114. For this reuon, the Board's replations
pl'O\'icie tbat an aclvertiNment will be deemed milleading
if it ,.lta.. a form of recognition by any entity other
thaD the Baud that use. the ter(m] 'certified.''' Fla.
Admin. Code 6IHl-24.001( lXi) (1994). Petitioner's
advertiaiJII is in clear violation of thi. prohibition.
BeeauN the Pint Amendment aGel not prevent a State
from protecting consumen from such inherently millead-
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ing advertising, in my view the Board's blanket prohibi­
tion on the use of the term "certified" in CPA advertis­
ing is constitutional as applied to petitioner.

B
But even if petitioner's use of "certified" was not

inherently misleading, it seem. clear beyond cavil that
some cOll8umers would conclude that the State conferred
the CFP designation, just as it does the CPA license,
and thus that the advertisement i. potentially mislead­
ing. Indeed, this conclusion followl a fortiori from Peel,
where five Justice. concluded that the attorney's
specialty dnignation was at leut potentially milleading.
See 496 U. S., at 118 (White, J., dillenting). The
adverti..ment in Peel, which identifted the certifying
organization, provided sUHtantially more information to
cOll8umen than doe. petition.'. ad.ertiament; if the
one was potentially mi.le.ding (and we said that it
was>, 10 too i. the other.

Statu may not completely bu potentially milleading
commercial .peech if narrower limitatiODl can eDlur8
that the information is pruellted in a nonmisleading
manner. In re R. M. J., .upra, at 203. But if a
profeuional'. certification claim bu the potential to
mislead, tile State may ·requir(e] a diIc1aimer about the
certifyi., oqaiution or the ataadardl of a .pecialty."
Pal, .upra, at 110 (plurality opinion); ... also id., at
11&-117 (Manhall, J., concurriDI in judament); In re
R. M. J., ..."ra, at 203. The Bo8rd bu done just that:
An aclwrtt8eaa..t that 'I]ta_ or implies that the
Ii..... baa received formal reeopition as a .pecialilt
in uy upect of the practice of public ACCOunting" will
be d..... fa1Ie or Inial_dillI, ·uDl.. the statement
COlltaiu a diIclaimer 1Ita~ that the recopiziDl agency
is not aftUiaW with or .anctioned by the state or
federal,overnment." Fla. Admin. Code
61HI-24.001<l)(j) (1994). "The advertiament must also
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contain the agency's requirements for recognition,
including, but not limited to, educational, experience and
testing. These statements must be in the immediate
proximity of the statement that implies formal recogni­
tion as a specialist." Ibid. There is no question but
that the CFP designation "implies that [petitioner] has
received formal recognition as a specialist" in financial
planning, an "aspect of the practice of public account­
ing," and her advertisements do not contain the required
disclaimer. If the absolute prohibition on the use of the
term "certified" cannot be applied to petitioner (as the
Court today holds), then the diaclaimer requirement
applies to petitioner's advertisiDi that she is a specialist
in financial planning. Because petitioner failed to
comply with it, the Board properly disciplined her.

II
Petitioner i, a certified public accountant, and her use

of the CPA d..ipation in advertisin, conveyed this
truthful information to the public. I... with the
Court that the State of Florida may not prohibit pet­
itioner's u.. of the CPA d.ipation under the circum­
stanCH in which this cue is p.....nted to us, and I
therefore join Part II-B of the Court's opinion. I would
only point out that it i. open to the Board to proceed
against petitioner for practiciDi public accounting in
violation of statutory or rerulatory standards applicable
to Florida accountants. See Brief for Petitioner 28
("Petitioner is, in fact, a liceDMI subject to the rules of
the Board of Accountancy"). And if petitioner'. public
accountiDi HeeD" is revoked, the State may constitu­
tionally prohibit her from adverti.in, henelf as a CPA
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